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l. INTRODUCTION !

This review summarizes key case law and other developments in Delaware corporation
law in 2007. The Delaware courts issued a number of decisions addressing statutory and
fiduciary issues important—if not critical—to the corporate practitioner. The opinions in these
cases provided guidance on a host of current corporate topics, including option backdating,
private equity and other M&A transactions, “MACs” and “MAEs,” and developing standards of
review. For its part, the Delaware General Assembly fine tuned a few Delaware General
Corporation Law provisions.?

Highlights in Delaware decisions included the following:

= QOption Backdating and Spring-Loading — Chancellor Chandler issued the first important
opinions relating to option backdating and spring-loaded options. In Ryan v. Gifford, the
Chancellor held that a derivative complaint alleging the backdating of stock options
awarded under a stockholder-approved option plan stated a claim for breach of the duty
of loyalty. The option plan required an exercise price not less than fair market value on
the date of grant. The court noted that a complaint relying on empirical data would state
a claim if it showed: “1) specific instances of backdating; 2) violations of shareholder
approved [option] plans or some other legal obligation; and 3) fraudulent disclosures
regarding compliance with the plan.” In Tyson Foods, the Chancellor refused to dismiss
duty of loyalty claims against the seven-member Tyson Foods compensation committee
for issuing spring-loaded stock options (those granted before the release of material
information). The court concluded the claims implicated the duty of loyalty and bad faith
conduct. Subsequent decisions, such as Brandin v. Deason, reveal the Delaware courts’
interest in addressing the unsettled issues of law in this area.

= Private Equity Deals — A series of decisions in 2007 signaled closer scrutiny of private
equity MBOs for compliance with Revlon obligations. The opinions in Netsmart, Lear
and Topps each searchingly examined target board processes and management and
banker conflicts in the underlying transactions, providing at least some guideposts for
practitioners advising in future deals.

= Meeting Postponement-Merger — In Mercier v. Inter-Tel (Delaware), Vice Chancellor
Strine permitted the postponement of a stockholder vote on a merger to allow the board
to solicit additional affirmative votes to ensure approval. The transaction would not have
secured the necessary votes without the postponement. Doctrinally, practitioners are left
to muse whether the decision represents an outright retreat from, or a more nuanced

1 J. Clayton Athey, Laina M. Herbert and Marcus E. Montejo, associates at Prickett, Jones &
Elliott, P.A., contributed to the preparation of these materials.

2 Appendix | lists cases in this summary that are on appeal to the Delaware Supreme Court.
Appendix Il summarizes the 2007 amendments to the General Corporation Law of the State of
Delaware, 8 Del. C. 8101 et seq. (the “DGCL”). Appendix Il summarizes the Delaware
Constitutional Amendment authorizing the Delaware Supreme Court to respond to certified
questions of law from the SEC.



construction of, the Blasius “compelling justification” standard, applicable to board
actions that affect the stockholder franchise.

= Doctrine of Independent Legal Significance — In Louisiana Municipal Police Employees’
Retirement System v. Crawford, involving the proposed merger of Caremark RX, Inc.
and CVS Corporation, the Chancellor ruled that a “special cash dividend” declared by
Caremark prior to the merger and payable only upon closing of the merger was deemed
to be additional cash merger consideration, thereby triggering appraisal rights to which
stockholders would not have otherwise been entitled. Accordingly, the merger proxy
materials failed to disclose the existence of appraisal rights as required by Section 262 of
the DGCL and common law. The case is significant because it may be read as
undermining the doctrine of “independent legal significance.” The doctrine of
independent legal significance holds that a transaction compliant with one provision of
the DGCL may not be invalidated by the courts for failure to comply with another section
of the DGCL. While the opinion can be read as eroding the doctrine, we tend to believe
it is a product of bad facts.

= Appraisal Arbitrage? — In Transkaryotic Therapies, Chancellor Chandler held that
purchasers after the merger record date—beneficial owners at the time of the merger—
were entitled to seek appraisal so long as the total number of shares seeking appraisal did
not exceed the total number of shares either voting no or abstaining. Some commentators
have described the decision as inviting “appraisal arbitrage” by aggressive investors.

= No Creditor Standing — In the North American Catholic case, the Delaware Supreme
Court, affirming the Court of Chancery, held that individual creditors have no legal
standing to maintain direct claims for breach of fiduciary duty against directors,
irrespective of whether the corporation is operating in the zone of insolvency or is
actually insolvent.

= National Law Firm Subject to Suit in Delaware for Providing Corporate Advice — The
Court of Chancery held the Delaware long-arm statute conferred personal jurisdiction
over a non-resident corporate lawyer and his national law firm for aiding and abetting
claims arising out of their advice and services to a Delaware public corporation, its
directors and its managers regarding matters of Delaware corporate law.

These groundbreaking developments, as well as more routine Delaware corporation law
decisions, are summarized briefly in this review. The summaries are intended to be a
practitioner’s tool to identify developments in specific areas of corporation law. Opinions that
address more than one issue are summarized in more than one section of this outline, though we
have attempted to limit the discussion to the pertinent issue. Constraints of time and energy
preclude lengthy expositions or analyses of the cases. The outline should serve only as a
beginning point to further inquiry and analysis.

Attorneys at Prickett, Jones & Elliott, P.A. were involved in many of the cases discussed
in this outline. The views expressed herein do not necessarily represent the views of the law firm
or its clients. The authors have sought to describe the opinions objectively and any perceived
failure to do so rests solely with them.



1. THE BOARD OF DIRECTORS AND GOVERNANCE ISSUES
A. Duty of Loyalty

In re Tyson Foods, Inc. Consol. S’holder Litig., 919 A.2d 563 (Del. Ch. 2007); 2007 WL
2351071 (Del. Ch.). Derivative action charging board members of Tyson Foods breached their
fiduciary duties in connection with the issuance of “spring-loaded” stock options. Spring-
loading is the practice of granting options to executives immediately before the release of
material inside information that might reasonably be expected to drive the share price higher.
Plaintiffs challenged option grants made between 1999 and 2003. Defendants moved to dismiss
the breach of fiduciary duty claims arising out of spring-loading for failure to make a demand
under Court of Chancery Rule 23.1 and failure to state a claim.

The court denied the motion to dismiss for failure to state a claim in principal part. 919
A.2d 563 (Del. Ch. 2007) (Tyson I). Defendants first contended that the statute of limitations
barred breach of duty claims related to pre-2003 option grants, claiming that Tyson had
accurately disclosed the grants in public filings such that the stockholders had been placed on
notice of the spring-loaded grants. The court rejected that contention, finding that the statute was
tolled under the doctrine of equitable tolling and fraudulent concealment. The court reasoned
that stockholders were not required “to sift through a proxy statement and ... a year’s worth of
press clippings” to uncover wrongdoing by those the stockholders assume are protecting their
interests. Second, defendants contended that the complaint failed to assert allegations sufficient
to suggest lack of independence or disabling interest on the part of the board or to create a
reasonable doubt as to the exercise of business judgment. Since the directors were not recipients
of the spring-loaded options and were not alleged to have lacked independence, defendants’
motion turned on whether the complaint created a reasonable inference that the directors’
decisions fell outside the protection of the business judgment rule because those decisions were
made in bad faith and therefore constituted a breach of the duty of loyalty. Allegations that the
directors used inside knowledge to enrich employees while avoiding shareholder-imposed
restrictions on the options were sufficient to raise a doubt as to the application of the business
judgment rule, the court found. The court offered guidance for properly pleading a “spring-
loading” claim. To plead a claim for breach of loyalty arising out of spring-loading of options,
the complaint must allege three elements: (1) the options were issued pursuant to a stockholder-
approved plan; (2) the directors approving the options possessed material, non-public
information soon to be released that would drive the stock price higher and (3) the directors acted
with the intent to circumvent terms of the plan that restricted the exercise price of the options.

The outside director defendants thereafter filed a motion for judgment on the pleadings
with respect to “nonqualified stock options,” which unlike the incentive stock options could be
issued by the compensation committee and made exercisable at any price. The outside directors’
motion rested on the holding in the prior opinion that denied a motion to dismiss in part because
the challenged stock options may have been issued “with the intent to circumvent otherwise valid
shareholder-approved restrictions upon the exercise price of the options.” Defendants
accordingly maintained that the nonqualified stock options were not subject to such a restriction
so that a judgment on the pleadings was appropriate. The court denied the motion for judgment
on the pleadings. 2007 WL 2351071 (Del. Ch.). After further reviewing the allegations of the
complaint, the court slightly altered the test announced in Tyson I, concluding that allegations of
an implicit violation of a shareholder-approved stock option plan are not necessary for the court



to infer the decision to spring-load options lies beyond the bounds of business judgment.
Instead, the court substituted a revised element that “where | may reasonably infer that a board of
directors later concealed the true nature of a grant of stock options, | may further conclude that
those options were not granted consistent with a fiduciary’s duty of utmost loyalty.”

Ryan v. Gifford, 918 A.2d 341 (Del. Ch. 2007). Stockholder derivative action asserting a
variety of claims against members of the board and the compensation committee of Maxim
Integrated Products, Inc. arising out of alleged backdating of stock options. Plaintiff alleged that
defendants breached their duties of due care and loyalty by approving or accepting backdated
stock options in clear violation of stockholder-approved stock option plans. Defendants moved
to dismiss on multiple grounds, including failure to state a claim and failure to plead demand
futility.  Alternatively, defendants moved to stay in favor of prior pending litigation in
California.

The court denied the motions, issuing a number of important rulings. First, with respect
to the motion to stay, the court affirmed Delaware’s compelling interest in resolving issues of
first impression respecting the conduct of fiduciaries of Delaware corporations. Delaware courts
had not addressed fundamental issues regarding stock option backdating, which are “of great
importance to the law of corporations.” Accordingly, the court declined to stay in favor of the
California action. Denying the motion to dismiss in large part, the court held that a stockholder
has no standing to maintain a derivative action challenging options issued prior to the date that
he acquired shares in the corporation. The court rejected defendants’ statute of limitations
defense, finding that the statute was tolled under the doctrine of fraudulent concealment because
there had been no disclosure of the alleged backdating. The court also imputed to the whole
board the compensation committee’s approval of the grants because the compensation committee
comprised more than half of the whole board. Finally, the court suggested that the failure of
option recipients to have exercised their options was not a complete defense to claims of unjust
enrichment.

The court then assessed the application of the business judgment rule in light of the
allegations of the complaint. At the pleading stage, the court held plaintiffs’ allegations were
sufficient to create a doubt as to the application of the business judgment rule because “a director
who intentionally uses inside knowledge not available to shareholders in order to enrich
employees while avoiding shareholder-imposed requirements cannot be said to be acting loyally
and in good faith as a fiduciary.” The court suggested a three-part test for determining the
sufficiency of a pleading attacking spring-loaded options issued by a disinterested board. To
raise the specter of bad faith in such a circumstance, the complaint should allege: (1) the options
were issued pursuant to a plan approved by the stockholders; (2) the directors approving the
options possessed material non-public information soon to be released that would impact the
share price and (3) the issuing directors had the intent of circumventing the shareholder-
approved restriction on the exercise price of the options.

In_re infoUSA, Inc. S’holders Litig., 2007 WL 2419611 (Del. Ch.). Stockholder
derivative action on behalf of infoUSA, Inc., alleging certain directors breached their fiduciary
duties, wasted corporate assets and violated the DGCL largely to the benefit of the corporation’s
founder, CEO, director and 41% stockholder Vinod Gupta. Plaintiffs sought to void various self-
dealing transactions between infoUSA and Gupta that were not approved by disinterested
directors or a vote of disinterested stockholders pursuant to DGCL 8144 and option grants
awarded in violation of DGCL 8157. Plaintiffs also sought to invalidate a standstill letter




agreement between infoUSA and Gupta whereby Gupta agreed not to acquire any additional
infoUSA securities in exchange for infoUSA’s agreement not to modify the stockholder rights
plan to include Gupta. Defendants moved to dismiss for failure to make a demand under Rule
23.1 and for failure to state a claim.

In an opinion granting in part and denying in part defendants’ motion to dismiss, the
court concluded plaintiffs stated a claim for breach of the duty of loyalty. Plaintiffs’ challenge to
several related-party transactions, including allegations that Gupta obtained private jet travel,
luxury cars and use of a yacht at corporate expense without board approval, stated a claim. The
court explained that an “ideal complaint” would “separately address each challenged transaction;
specifically mention whether the transaction was or was not approved by the board of directors
(and provide the composition of the board); describe the purported consideration received by the
company for the transaction, if known; and then conclude with an explanation of why transaction
could not have been made in good faith.”

Although plaintiffs’ complaint fell far short of this model, it pointed to a collection of
related-party transactions either blessed or passively noted by a conflicted board. The court
found it significant that a report to the board had raised concerns about related-party transactions
involving Gupta, but the directors approved SEC Form 10-Ks that concealed the nature of those
transactions. These allegations gave rise to a reasonable inference of bad faith conduct.

The court also concluded plaintiffs” allegations that the board had created a sham special
committee process to consider Gupta’s going-private proposal stated a claim. Plaintiffs alleged
that once the special committee began to search for potential acquirers, Gupta and other
conflicted directors who did not serve on the special committee voted to disband the special
committee. Although Gupta was unsuccessful in acquiring the corporation, the court concluded
“this form of wasteful legerdemain . . . constitutes a violation of the duty of loyalty.”

The court rejected plaintiffs’ claim that a letter agreement exempting Gupta from the
corporation’s rights plan constituted a breach of duty. The court concluded the complaint failed
to allege that the 1997 letter agreement had been adopted by a majority of interested directors or
was beyond any reasonable business judgment.

Globis Partners, L.P. v. Plumtree Software, Inc., 2007 WL 4292024 (Del. Ch.).
Stockholder class action alleging directors of Plumtree Software, Inc. breached their fiduciary
duties in connection with their approval of a merger of Plumtree into BEA Systems, Inc.
Plaintiff alleged defendants agreed to sell Plumtree for an unreasonably low price to reap certain
personal benefits and to avoid personal liability from potential derivative litigation arising from
allegations that Plumtree overcharged the federal government in breach of a sales contract.
Defendants moved to dismiss the complaint arguing, inter alia, that plaintiff failed to plead facts
showing director interest sufficient to overcome the business judgment rule.

In an opinion granting defendants’ motion to dismiss, the court concluded plaintiff failed
to plead with particularity that the individual defendants’ fear of litigation based on the
government contract problems caused them to approve the merger. In order to show that
defendants were motivated by a fear of future litigation, the court explained that plaintiff would
have to plead: (1) the individual defendants faced substantial liability in respect of the
government overcharges, (2) the defendants approved the merger because of that liability and (3)
the merger was merely pretextual and not entered into for any valid purpose. Plaintiff asserted
that the individual defendants faced liability because they must have known of Plumtree’s



misconduct in respect of the government contract, and if defendants did not know that Plumtree
had overcharged the government, they were guilty of gross negligence. The court interpreted
this assertion as attempting to allege a duty of oversight claim that did not satisfy the high
pleading standard set forth in In re Caremark Int’l Inc. Derivative Litigation. Concluding that
plaintiff failed to plead facts showing that defendants faced significant liability from the
government overcharges, the court then found plaintiff failed to plead with the necessary
particularity that defendants were motivated to approve the merger to avoid personal liability or
that the merger was pretextual. The court also ruled plaintiff pled insufficient facts to support its
allegations that the benefits the individual defendants received in the merger created any
disabling interest that would limit application of the business judgment rule.

Crescent/Mach | P’ship, L.P. v. Turner, 2007 WL 1342263 (Del. Ch.). Consolidated
appraisal and breach of fiduciary duty actions brought by minority shareholders of Dr Pepper
Bottling Holdings, Inc. (Holdings) arising out of a 1999 cash-out merger. Plaintiffs alleged that
the Chairman, CEO and 61.5% stockholder of Holdings (Turner), agreed to an unreasonably low
merger price in exchange for side payments and other special consideration for himself,
including employment with Holdings’ successor. Plaintiffs alleged Turner breached his duty of
loyalty to Holdings and its stockholders when he misled both his fellow directors and the board’s
investment banker by offering overly pessimistic assessments of Holdings’ prospects and
understating projections. Plaintiffs alleged Turner justified the merger price with financial
projections showing that Holdings would experience 3% annual volume growth when he actually
believed the corporation would experience 4% volume growth, a difference which may have
increased the value of Holdings by as much as 15%.

In its post-trial opinion, the court concluded plaintiffs failed to prove Turner violated his
fiduciary duties to Holdings and its stockholders. Based largely on Turner’s own testimony, the
court found that Turner believed the 3% volume projections were accurate and that he neither
created nor adopted the 4% projections. The court concluded that the 3% projections were
reasonable and realistic based on the information available to Holdings at the time. In a footnote,
the court dispensed with plaintiffs’ other allegations of fiduciary breaches by Turner involving
side payments and self-dealing transactions. The court concluded those claims: (1) were
developed too late and were not appropriate for trial, (2) may have been derivative, and not direct
claims and (3) to the extent they were presented at trial were without merit because they were
approved by two independent board members and, thus, subject to the business judgment rule.

Trenwick Am. Litig. Trust v. Ernst & Young, L.L.P., 906 A.2d 168 (Del. Ch. 2006),
aff’d, 931 A.2d 438 (Del. 2007) (Order). Action by a litigation trust, formed in a bankruptcy
reorganization of a wholly owned subsidiary of Trenwick Group, Inc., a publicly traded
insurance holding company, against former directors of Trenwick Group and the subsidiary for
breach of fiduciary duties, “deepening insolvency” and fraud. Plaintiff claimed defendants
pursued an imprudent business strategy to acquire other insurers with underestimated claim
exposures. Plaintiff asserted that the parent’s former directors breached fiduciary duties owed to
the subsidiary by overleveraging the subsidiary in a reorganization that made imprudent
acquisitions. Plaintiff also asserted the former directors of the subsidiary breached their duty of
care for not second-guessing the business judgment of the parent’s former directors.

In an opinion granting defendants” motion to dismiss, which was summarily affirmed on
appeal, the Court of Chancery held the complaint failed to state a claim for breach of fiduciary
duty, that Delaware does not recognize the tort of “deepening insolvency” and that plaintiff



failed to plead fraud with particularity. Observing established Delaware law that a parent
corporation owes no fiduciary duties to its wholly owned subsidiary, the court concluded a
wholly owned subsidiary cannot breach its duty of care by acting with loyalty to implement the
business strategy adopted by its parent’s board. Thus, the court refused to permit a wholly
owned subsidiary to assert claims for breach of fiduciary duty by its parent’s directors under the
guise that the parent’s business decisions led to the ultimate bankruptcy of the subsidiary. The
court also rejected the “deepening insolvency” claim, which is contrary to underlying principles
of Delaware law.

In re Coca-Cola Enters., Inc. S’holders Litig., 2007 WL 3122370 (Del. Ch.). Derivative
action by stockholders of Coca-Cola Enterprises, Inc. (CCE), the primary bottler and distributor
of Coca-Cola products, against CCE’s current and former directors and Coca-Cola Company
(Coke) alleging breaches of fiduciary duty. Plaintiffs argued that since Coke spun-off CCE in
1986, CCE’s directors and Coke have abused the relationship between the two entities and
caused CCE to operate solely to benefit Coke, maximizing Coke’s profits at the expense of CCE.
Defendants moved to dismiss, arguing, inter alia, that the claims all related to a 1986 contract
between CCE and Coke and were therefore barred by the doctrine of laches.

In an opinion dismissing the complaint as time-barred, the court found that all the alleged
wrongs accrued in 1986 because they rationally flowed from the 1986 agreement. The court
explained that because equity follows the law, absent unusual circumstances, a money damages
claim for breach of fiduciary duties is subject to the analogous three-year limitations period of 10
Del. C. 88106. Finding no unusual circumstances that would toll the limitations beyond the
analogous three-year statutory period, the court had no need to engage in a traditional laches
analysis. Rather, Coke and CCE had publicly disclosed their agreements long ago in SEC
filings, at which point plaintiffs knew or should have known the facts. The court further held
that plaintiffs’ duty of loyalty claim relating to a change in CCE’s distribution arrangement with
Walmart failed to state a claim. Plaintiffs failed to allege that any of the defendants stood on
both sides of the transaction or would derive a personal financial benefit from the transaction.

B. Duty of Disclosure

In re Netsmart Tech., Inc. S’holders Litig., 924 A.2d 171 (Del. Ch. 2007). Stockholder
action to enjoin a stockholder vote on a proposed merger of Netsmart Technologies, Inc. and two
private equity firms. Plaintiffs alleged that Netsmart’s directors breached their fiduciary duty to
disclose all material information related to the merger as well as their fiduciary duties under
Revlon. Plaintiffs’ disclosure claims maintained that the proxy statement failed to disclose
future cash projections relied on by Netsmart’s financial advisor in rendering its fairness opinion.
The defendants responded that the projections were not material because they were speculative
and were not given to buyers.

In an opinion granting plaintiffs’ motion for a preliminary injunction, the court held that
the board’s failure to disclose the cash flow projections relied on by its financial advisor
rendered disclosures to Netsmart’s stockholders materially incomplete. The court also held that
the board likely breached its Revlon duties and, therefore, the description of the sales process in
the proxy statement was materially misleading. The omitted financial information was material
because the proxy statement clearly stated that the cash flow analysis performed by Netsmart’s
financial advisor in rendering its fairness opinion covered a period ending December 31, 2011,
and that 82-86% of Netsmart’s present value was attributable to a terminal value calculated from



the 2011 projected EBITDA. To remedy the proxy’s misleading description of the sales process,
the court directed that at least the court’s opinion be disclosed so Netsmart’s stockholders were
provided with a “fuller, more balanced description of the board’s actions.”

In re Topps Co. S’holders Litig., 926 A.2d 58 (Del. Ch. 2007). Action by disgruntled
stockholders and a competing bidder to enjoin the proposed going-private cash merger between
Topps and a private equity firm led by Michael Eisner. Plaintiffs alleged, inter alia, that Topps’s
directors breached their fiduciary duty of disclosure and their duties under Revlon to obtain the
highest price reasonably available to them.

In an opinion granting a preliminary injunction, the court held the proxy statement
contained material omissions and misstatements in violation of defendants’ duty of disclosure.
The court found the proxy statement omitted material information about representations that
Eisner had made to Topps’s management about retaining senior management and key employees
if his firm’s bid were successful. The court found that rather than disclosing these
representations, the proxy statement created a misleading impression that the managers were
given no assurances about their future with the corporation. The court also found defendants
failed to disclose that the corporation’s financial advisor made substantial revisions to its
analysis which had the effect of making the Eisner bid appear substantially more attractive.
Additionally, the court concluded that the proxy statement contained several material
misstatements and omissions about the competing bidder and the seriousness of its bid. In light
of these disclosure violations, the court entered an injunction until the defendants issued
corrective disclosure and satisfied their fiduciary duties under Revlon.

Globis Partners, L.P. v. Plumtree Software, Inc., 2007 WL 4292024 (Del. Ch.).
Stockholder class action alleging directors of Plumtree Software, Inc. breached their fiduciary
duties in connection with their approval of a merger of Plumtree into BEA Systems, Inc.
Plaintiff alleged defendants breached their fiduciary duties by failing to disclose adequate
information in the merger proxy statement. Plaintiff also asserted defendants agreed to sell
Plumtree for an unreasonably low price to reap certain personal benefits and to avoid personal
liability from potential derivative litigation. Defendants moved to dismiss the complaint, arguing
that plaintiff failed to plead sufficient facts to overcome the business judgment rule and that the
disclosure allegations failed to state a claim and were exculpated pursuant to a DGCL 8102(b)(7)
charter provision.

In an opinion granting defendants’ motion to dismiss, the Court of Chancery held the
complaint failed to state a claim for breach of the duty of disclosure. The court rejected
plaintiff’s claim that the discussion of the analyses conducted by Plumtree’s financial advisor, as
described in the proxy statement, were inadequate. The omission of a discount rate discussion in
one of the financial analyses was not a per se disclosure violation and did not alter the total mix
of information. Nor was the proxy required to explain why different sets of companies were
used in the comparable companies and comparable transactions analyses. The information was
inferred because one analysis involved ongoing public companies while the other included
acquired companies. The failure to disclose the financial advisor’s actual fee in light of the
disclosure that the fee was “customary” and partially contingent was not material absent an
allegation it was exhorbitant or otherwise improper. The court rejected plaintiff’s claim
challenging the omission of Plumtree’s projections of future performance, noting plaintiff failed
to allege the corporation possessed reliable projections. The court further concluded that alleged
omissions about the background of the merger—such as why the board had formed a special



mergers and acquisitions committee and the identities of third parties contacted as potential
merger partners—were not material. The court determined Plumtree’s exculpatory charter
provision under DGCL 8102(b)(7) provided an alternative basis for dismissing plaintiff’s
disclosure claims. Because plaintiff sought only money damages for its disclosure claims, and
plaintiff failed to demonstrate that defendants withheld information from stockholders in bad
faith, the omissions would only amount to violations of the defendant directors’ duty of care. As
the §102(b)(7) provision exonerated the directors from breaches of their duty of care, defendants
could not be held liable.

Mercier v. Inter-Tel (Delaware), Inc., 929 A.2d 786 (Del. Ch. 2007). Stockholder class
action alleging directors of Inter-Tel breached their fiduciary duties by manipulating the
corporate machinery and making inadequate disclosure in connection with a proposed cash-out
merger of Inter-Tel. The proxy ballot contained two provisions: one to approve the merger and
one authorizing the board to postpone or adjourn the special meeting of stockholders to permit
the corporation to seek additional votes in favor of the merger. On the morning of the special
meeting, proxy ballots were running overwhelmingly against the merger and against the proposal
to authorize adjournment or postponement. Defendants rescheduled the meeting, stating
stockholders needed additional time to consider recent information. After setting a new record
date and disseminating a proxy supplement with additional information, the merger was
approved. Plaintiffs argued the last-minute postponement violated the defendants’ fiduciary
duties under Blasius and the proxy supplement violated defendants’ duty of disclosure.

In an opinion denying plaintiffs’ motion for a preliminary injunction, the court concluded
plaintiffs failed to establish a reasonable probability of success on their disclosure claims.
Plaintiffs argued the proxy supplement failed to disclose that, at the time the defendants voted to
reschedule the special meeting (i.e., the morning of the original meeting date), a majority of
Inter-Tel’s outstanding stock had submitted votes against both the merger and the proposal to
authorize postponement or adjournment of the special meeting. Despite criticizing the “coy
nature” of the press release rescheduling the special meeting, the court concluded that reasonable
stockholders realized the merger would not have been approved on the original meeting date.
Similarly, the court rejected plaintiffs’ contention that, in setting a new record date, defendants
sought to enable arbitrageurs to purchase shares of Inter-Tel stock that could be voted at the new
special meeting. The court reasoned that the ability of hedge funds and arbitrageurs to buy and
vote stock due to the change in record date was obvious to any reasonable investor.
Furthermore, the court noted that the key issue was the merits of the merger, not how the vote
had been running prior to the original meeting date or that the new record date would facilitate
voting by arbitrageurs. Finally, the court also noted that Inter-Tel’s former chairman and its
largest stockholder, who had been running a proxy contest against the merger and in favor of a
recapitalization proposal, had made arguments about these issues in his campaign against the
merger.

Sample v. Morgan, 914 A.2d 647 (Del. Ch. 2007). Stockholder derivative action,
alleging, inter alia, directors of Randall Bearings, Inc. breached their fiduciary duties by failing
to disclose in a proxy statement material facts in connection with an incentive stock plan and
charter amendment presented for stockholder approval. Plaintiff alleged the material facts
omitted from the proxy statement included the origin of the incentive stock plan—purportedly
the brainchild of strategy sessions between the CEO and the corporation’s outside counsel on
how to secure a control block for the inside directors. Moreover, the proxy did not disclose that




as a result of another agreement with Randall’s largest stockholder simultaneously approved by
the directors, the stockholders were authorizing an issuance to management of the only equity
the corporation could issue for the next five years. Defendants moved to dismiss, arguing that
the terms of the incentive plan were fully disclosed to the stockholders, and the stockholders’
fully informed approval of the incentive plan constituted ratification and extinguished any breach
of fiduciary duty claims.

In an opinion denying the defendants’ motion to dismiss, the court held the proxy
statement disclosure concerning the incentive stock plan and charter amendment was materially
misleading. The court was particularly troubled by the size of the incentive stock plan—one-
third of the corporation’s voting power and more than twice the size of a typical incentive stock
plan—and allegations that, from its inception, all the shares authorized under the incentive plan
were to be allocated to three inside directors. Most striking was the failure to disclose that, at the
time the board approved the incentive stock plan, it also entered into an agreement with a
significant stockholder preventing the corporation from issuing shares other than the incentive
stock shares for the next five years.

In re Lear Corp. S’holder Litig., 926 A.2d 94 (Del. Ch. 2007). Stockholder action
alleging directors of Lear breached their duty of disclosure and failed to satisfy their duty to
obtain the highest value reasonably available under Revlon in connection with the proposed
going-private merger of Lear with an entity controlled by Carl Icahn.

In an opinion granting a limited preliminary injunction solely based on disclosure, the
court concluded the proxy statement omitted material information concerning the Lear CEQO’s
personal financial interests in the merger. Shortly before Icahn had broached his going-private
proposal, the CEO, who had spent 35 years with Lear, asked the board to allow him to accelerate
certain retirement benefits while remaining employed as CEO. A compensation consultant
presented alternatives to accelerate the CEQO’s retirement benefits, but noted that any of them
could spark stockholder objections. Although the CEO chose not to pursue any of the
alternatives, the court concluded the facts concerning the CEQO’s negotiations with the board
were material in the context of the Icahn merger proposal, which effectively allowed the CEO to
accomplish his dual objectives of securing his retirement benefits and remaining as CEO. The
following facts influenced the court’s decision: (1) the CEO waited for more than a week before
disclosing to the board his going-private discussions with Icahn; (2) the board permitted the CEO
to conduct the negotiations with Icahn outside the presence of any independent director or the
special committee’s investment banker and without specific pricing guidance from the special
committee; (3) the merger allowed the CEO to cash out his equity stake in Lear for one lump
sum and (4) Icahn agreed to employment terms with the CEO that allowed him to secure a short-
term schedule for the payout of his retirement benefits, obtain improved salary and bonus and a
large grant of options in the post-merger Lear. The court concluded a “reasonable stockholder
would want to know an important economic motivation of the negotiator singularly employed by
a board to obtain the best price for the stockholders, when that motivation could rationally lead
that negotiator to favor a deal at a less than optimal price, because the procession of a deal was
more important to him, given his overall economic interest, than only doing a deal at the right
price.” The court rejected plaintiffs’ other disclosure claims. The court determined that one of
eight earlier iterations of Lear’s discounted cash flow models developed by its investment banker
was not material. The court noted that plaintiffs failed to show that either the banker or Lear
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management considered the omitted DCF model reliable. The court also rejected disclosure
claims relating to certain aspects of Lear’s pre-signing and post-signing market checks.

Louisiana Mun. Police Employees’ Ret. Sys. v. Crawford, 2007 WL 625006 (Del. Ch.);
918 A.2d 1172 (Del. Ch. 2007). Stockholder class action seeking to enjoin the proposed stock-
for-stock merger of Caremark Rx and CVS Corporation. Among plaintiffs challenging the
transaction was Express Scripts, Inc., which had launched a hostile bid for Caremark. Plaintiffs
alleged, inter alia, the Caremark directors breached their fiduciary duty of disclosure and that a
supplemental proxy statement failed to cure those disclosure violations.

In the first of two opinions enjoining the proposed merger (2007 WL 625006 (Del. Ch.)),
the court entered a temporary restraining order to permit stockholders sufficient time to consider
supplemental disclosures that defendants made in an SEC Form 8-K approximately eight days
before the scheduled merger vote. Those disclosures included the revelation that Caremark had
considered potential transactions with Express Scripts on at least three prior occasions and that,
in the event of a merger, other plaintiffs engaged in derivative litigation against the defendant
directors relating to option backdating claims might lose standing to assert those claims. Having
determined these supplemental disclosures were material, the court concluded there was
insufficient time for stockholders—even institutional stockholders—to digest and analyze the
disclosures and return a proxy in time for the scheduled vote. The court further noted that the
defendants’ predicament was self-inflicted, as the information contained in the 8-K was not new
or unavailable at the time of the initial proxy statement.

In a subsequent opinion granting a limited preliminary injunction (918 A.2d 1172 (Del.
Ch. 2007)), the court required additional disclosure to Caremark stockholders concerning their
right to demand appraisal and the contingent nature of the financial advisors’ fees. The court
held that the payment of a special dividend to Caremark stockholders constituted part of the
merger consideration, thus triggering appraisal rights under DGCL 8262. Because Caremark
failed to advise stockholders of their right to demand appraisal, the stockholders’ meeting could
not go forward absent compliance with the 20 day notice period under Section 262. The court
also concluded the disclosures concerning the investment bankers’ entitlement to a total of $35
million in contingent fees contained material omissions. The proxy statement failed to disclose
that the initial trigger of the contingent right to the $35 million in fees was the approval and
public announcement of the transaction, which had already occurred. The court rejected
plaintiffs’ seven other disclosure claims, which were directed to the purpose of the proxy
supplement, relationships among Caremark directors and their advisors, the expected tenure of
the chairman of the combined entity, the negotiation of the special dividend, the impact of the
merger on option backdating claims and antitrust risks.

In re CheckFree Corp. S’holders Litig., 2007 WL 3262188 (Del. Ch.). Stockholder
action alleging directors of CheckFree violated their fiduciary duty of disclosure in soliciting
proxies for a proposed merger with Fiserv, Inc. Plaintiffs sought a preliminary injunction
arguing the definitive proxy statement failed to disclose: (1) management’s projections for
CheckFree, even though the financial advisor relied on the projections, (2) the nature or effect of
the merger on a stockholder derivative action pending in Georgia and (3) sufficient background
detail of the merger. Fiserv’s offer was higher than any other offer and presented the
stockholders of CheckFree with a premium over CheckFree’s then-current stock price.
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In an opinion denying plaintiffs’ motion for preliminary injunction, the court held there is
no per se rule in Delaware requiring that management projections be disclosed in a merger proxy
statement. The court distinguished its recent opinion in In re Netsmart Techs, Inc. S’holders
Litig., 924 A.2d 171 (Del. Ch. 2007), from this case. In Netsmart, the proxy statement
“affirmatively disclosed an early version of some of management’s projections,” and the court
required additional disclosure of certain management projections that the corporation’s
investment banker used in generating its discounted cash flow analysis. In CheckFree, however,
the proxy statement never purported to disclose management’s projections and plainly stated that
CheckFree’s financial advisor had to interview members of management to determine the risks
related to the accuracy of the projections. The court further concluded management’s projections
were admittedly incomplete and may have been misleading if disclosed. The court also held that
defendants were not required to give stockholders legal advice by disclosing that the merger
would extinguish pending derivative claims in another jurisdiction. Disclosing that the merger
would relieve one director of potential insider trading liability in the Georgia action, where all of
the directors approved the merger, would not likely alter the total mix of information available to
stockholders. Notably, the court held the balance of harms and the consideration of the public
interest favored defendants because CheckFree stockholders would suffer substantial harm in the
form of lost time value of money and lost opportunities, whereas plaintiffs did not face the
likelihood of substantial harm. Plaintiffs did not meet the “especially strong” showing required
to enjoin a premium transaction in the absence of a competing bid. The court rejected plaintiffs’
argument that the proxy statement’s description of the background of the merger was not long
enough, noting a plaintiff may not merely state that the disclosure is lacking, but must explain
what is lacking.

Portnoy v. Cryo-Cell Int’l, Inc., 2008 WL 131348 (Del. Ch.). Action under DGCL §225
challenging an election of directors. Plaintiff alleged defendants engaged in improper vote
buying and breached their fiduciary duties in obtaining votes to support the management slate
and in conducting the stockholders’ meeting.

In a post-trial opinion, the court determined defendants breached their fiduciary duties,
which warranted a new election. First, the court held that the board’s agreement to put an
insurgent stockholder on the management slate in exchange for the insurgent’s voting support
did not constitute an improper vote-buying arrangement subject to entire fairness review.
Although that arrangement had not been disclosed to the stockholders, the court concluded the
arrangement was an unmistakable inference to be drawn by a reasonable stockholder and,
therefore, did not constitute a disclosure violation. Second, the court held the board’s promise to
expand the board and appoint the insurgent’s designee to the board after the election in exchange
for the insurgent’s buying additional shares and voting them for management should have been
disclosed. The court declined to decide whether this arrangement constituted improper vote
buying or ran afoul of the Schnell doctrine (“inequitable action does not become permissible
simply because it is legally possible”). Third, the court found the corporation’s CEO breached
her fiduciary duty by coercing and inducing a stockholder to vote for the management slate.
Finally, the court found the CEO breached her fiduciary duty by refusing to close the polls and
count the vote at the annual meeting and for calling an extended break during the meeting to
secure enough votes for a management victory. The court found the CEO gave false reasons for
delaying the vote count and acted in bad faith. As a remedy, the court ordered a new election
and required the management slate to bear the costs of its proxy solicitation as well as the costs
of conducting the new meeting.
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C. Entire Fairness Standard of Review

Valeant Pharms. Int’l v. Jerney, 921 A.2d 732 (Del. Ch. 2007), appeal dismissed, 929
A.2d 784 (Del. 2007). Action to recover, inter alia, $3 million bonus paid to Valeant’s former
president and director, Adam Jerney. The bonus to Jerney was part of more than $47 million in
cash awards paid to Valeant’s management, directors and employees from proceeds of a partial
IPO of a wholly owned subsidiary. Each of the board’s outside directors, including all three
members of the compensation committee, received $330,050 in bonuses, and former Chairman
and CEO Milan Panic received more than $33 million. After a special litigation committee
determined to take over an existing derivative action and pursue claims for the bonuses, the
corporation sought return of the bonuses and other damages. The corporation settled its claims
with all of the director defendants except Jerney.

In a post-trial opinion, the court held Jerney liable for breach of the duty of loyalty. The
court concluded Jerney was unable to satisfy the safe harbor of DGCL 8144 because the bonuses,
which had not been approved by a disinterested majority of directors or a fully informed vote of
the stockholders, were not entirely fair to the corporation. The court determined the process was
deeply flawed and dominated by management and, in particular, by Panic. The court found that
the three compensation committee members were self-interested because they would receive
bonuses, and two members were not independent because of their relationships with Panic and
ongoing negotiations with Panic for consulting contracts with the corporation. The court found
the committee process was designed simply to justify a predetermined outcome dictated by Panic
and management. The court also held that the amount of the bonuses was unfair and
unsupported by any reference to comparable transactions. The court held Jerney could not avoid
liability by asserting reliance on the advice of experts pursuant to DGCL 8141(e). First, the
court held Section 141(e) is not a defense to a claim subject to the entire fairness standard.
Instead, reliance upon experts is merely a factor for consideration. Second, the record lacked
credible evidence of any expert advice from counsel or the compensation consultant that the
bonuses were entirely fair.

Jerney was held liable not only for what he personally received, but for additional
damages flowing from his breach of loyalty. In fashioning relief, the court ordered Jerney to
disgorge the entire amount of his bonus, rejecting Jerney’s argument that he should be permitted
to keep what might have been considered a “fair” bonus. Similarly, the court held the
settlements reached with the other defendants did not trigger apportionment of Jerney’s liability
or reduction of his obligation to disgorge his bonus under the Delaware Uniform Contribution
Among Tortfeasors Law 10 Del. C. 86301 et seq. Jerney, who was one of twelve directors, was
also held liable for 1/12 of the amount of the bonuses to non-director employees, 1/12 of the
costs incurred in conducting the special litigation committee investigation and all amounts
advanced to him by the corporation for his defense of the action.

In re TD Banknorth S’holders Litig., 2007 WL 4788445 (Del. Ch.). Opinion rejecting a
proposed class action settlement of litigation concerning the freeze-out merger of TD Banknorth
(Banknorth) by which its controlling stockholder, Toronto-Dominion Bank (TD), acquired
Banknorth’s remaining public shares for $32.33 in cash. TD and Banknorth were parties to a
stockholders agreement that prevented TD from proposing or initiating any going-private
transaction prior to March 1, 2007, unless invited to do so by a special committee of outside
Banknorth directors. Objectors argued TD violated the stockholders agreement, which gave rise

13



to claims of breach of contract and breach of the duty of loyalty that plaintiffs did not assert and
did not extract settlement consideration. The court agreed, noting that discovery revealed these
claims had *“some substantial strength” and would be subject to the entire fairness standard of
review. The court rejected defendants’ contention that the contract claim was derivative, and
therefore standing was extinguished in the merger. The court observed that it was the minority
stockholders whose shares were cashed out by an allegedly unfair process in contravention of the
stockholders agreement, and any resulting monetary recovery should flow to the stockholders,
not the corporation.

D. Enhanced Scrutiny of Defensive Measures and Control Transactions:
Recent Applications of Unocal/Unitrin,®> Revlon* and Blasius®

Mercier v. Inter-Tel (Delaware), Inc., 929 A.2d 786 (Del. Ch. 2007). Stockholder class
action alleging directors of Inter-Tel breached their fiduciary duties by manipulating the
corporate machinery and making inadequate disclosure in connection with a proposed cash-out

® Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985), enunciated an “enhanced
scrutiny test” applicable to defensive measures in contests for corporate control. Under Unocal,
before board action can be given the protection of the business judgment rule, the board must
bear its burden of demonstrating (1) that the board had reasonable grounds for believing that a
danger to corporate policy and effectiveness existed and (2) the board’s defensive action was
reasonable in relation to the threat posed. Id. at 955. Unitrin, Inc. v. American General Corp.,
651 A.2d 1361 (Del. 1995), further clarified the reasonable response, or “proportionality,” test as
requiring an analysis of whether a defensive measure is preclusive or coercive and, if neither,
whether the measure falls within a range of reasonableness.

* Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986). The
Delaware Supreme Court explained when Revlon’s enhanced scrutiny standard is triggered in
Arnold v. Society for Savings Bancorp, Inc., 650 A.2d 1270, 1289-90 (Del. 1994).

The directors of a corporation “have the obligation of acting reasonably to seek
the transaction offering the best value reasonably available to the stockholders,”
Paramount Communications, Inc. v. QVC Network, Inc., Del. Supr., 637 A.2d 34,
43 (1994), in at least the following three scenarios: (1) “when a corporation
initiates an active bidding process seeking to sell itself or to effect a business
reorganization involving a clear break-up of the company,” Paramount
Communications, Inc. v. Time Inc., Del. Supr., 571 A.2d 1140, 1150 (1990)
[Time-Warner]; (2) “where, in response to a bidder’s offer, a target abandons its
long-term strategy and seeks an alternative transaction involving the break-up of
the company,” id.; or (3) when approval of a transaction results in a “sale or
change of control,” QVC, 637 A.2d at 42-43, 47. In the latter situation, there is
no “sale or change in control” when “‘[c]ontrol of both [companies] remain[s] in
a large, fluid, changeable and changing market.”” Id. at 47 (citation and emphasis
omitted).

> Blasius Industries, Inc. v. Atlas Corp., 564 A.2d 651, 661 (Del. Ch. 1988), held that the board
bears the “heavy burden of demonstrating a compelling justification” for board action taken for
“the primary purpose of impeding the exercise of stockholder voting power.”
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merger of Inter-Tel. The proxy ballot contained two provisions: one to approve the merger and
one authorizing the board to postpone or adjourn the special meeting of stockholders to permit
the corporation to seek additional votes in favor of the merger. On the morning of the special
meeting, proxy ballots were running overwhelmingly against the merger and against the proposal
to authorize adjournment or postponement. Defendants rescheduled the meeting, stating
stockholders needed additional time to consider recent information. After setting a new record
date and disseminating a proxy supplement with additional information, the merger was
approved. Plaintiffs argued the last-minute postponement violated the defendants’ fiduciary
duties under Blasius and the proxy supplement violated defendants’ duty of disclosure.

In an opinion denying plaintiffs’ motion for a preliminary injunction, the court criticized
the Blasius standard as “so pejorative that it is more a label for a result than a useful guide to
determining what standard of review should be used by a judge to reach an appropriate result.”
The court reasoned that the Blasius “compelling justification” standard was inapplicable to
corporate election disputes that did not directly involve the election of directors or contests
having consequences for corporate control. Instead, the court concluded a “reasonableness” test
under Unocal was the appropriate standard of review to judge directors’ fiduciary duties in
connection with the merger vote, but suggested the court should do so with a keen eye to prevent
inequitable conduct. The court explained the directors bore the burden of identifying “a
legitimate corporate objective” served by rescheduling the merger vote and setting a new record
date. The directors were required to “show that their motivations were proper and not selfish”
and that “their actions were reasonable in relation to their legitimate objective, and did not
preclude the stockholders from exercising their right to vote or coerce them into voting a
particular way.” In applying its test, the court was convinced the directors were properly
motivated to obtain stockholder approval for the merger, which the defendants believed was in
the stockholders’ best interests and would be “irretrievably lost” if the original meeting had gone
forward. The court found that rescheduling the meeting and changing the record date allowed
stockholders to consider fuller information about Inter-Tel’s operating performance and
prospects, the state of the debt markets and the value of a competing recapitalization proposal.
The court found the change in record date did not determine the outcome; instead, stockholders
(and their advisors such as I1SS) came to view the merger as the “value-maximizing option.” The
court further concluded the defendants satisfied their burden under Blasius. The court found
defendants’ primary purpose was not to disenfranchise stockholders but to give them more time
to deliberate before voting. Furthermore, defendants demonstrated a compelling justification for
their action: to preserve what they believed to be a value-maximizing offer. The court also
rejected plaintiffs’ disclosure claims.

In re Topps Co. S’holders Litig., 926 A.2d 58 (Del. Ch. 2007). Action by disgruntled
stockholders and competing bidder to enjoin the proposed going-private merger between Topps
and a private equity firm led by Michael Eisner at $9.75 per share in cash. Plaintiffs alleged,
inter alia, that Topps’s directors breached their fiduciary duty of disclosure and their duties under
Revlon to obtain the highest price reasonably available to them. The competing bidder—Upper
Deck—was a marketplace competitor of Topps and had made past acquisition proposals. In
exchange for obtaining confidential information from Topps during the 40-day go-shop period
contained in the Eisner/Topps merger agreement, Upper Deck entered into a standstill
agreement. Among other things, the standstill prevented Upper Deck from making any public
disclosure about any proposed transaction between Topps and Upper Deck, and for a period of
two years prevented Upper Deck from acquiring or offering to acquire any of Topps’s common
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stock, including by way of a tender offer, without Topps’s consent. Two days prior to expiration
of the 40-day go-shop provision contained in the merger agreement with Eisner, Upper Deck
made a non-binding indication of interest to acquire Topps at $10.75 per share. Two days after
the expiration of the go-shop period, the Topps board met and determined it would not pursue
discussions with Upper Deck beyond the expiration of the go-shop period. In its proxy
statement, Topps explained: (1) the Upper Deck proposal contained financing conditions, (2)
Upper Deck did not assume the risk of delay or disapproval by antitrust regulators and (3) the
proposed reverse-breakup fee of $12 million was inadequate. Upper Deck later submitted
another $10.75 offer that purported to address antitrust concerns and included a letter from its
financial advisor that it was “highly confident” it could deliver financing.

In an opinion granting plaintiffs’ motion for preliminary injunction, the court found fault
with the defendants’ post-merger agreement conduct, but concluded their negotiation process and
deal protection measures contained in the merger agreement were not unreasonable. For
example:

e The court found the 40-day go-shop provision was reasonable in lieu of conducting a pre-
signing market check or an auction, as certain insurgent/dissident directors had
advocated. The provision permitted the board to entertain offers after the go-shop period
and accept a superior proposal, subject to Eisner’s matching right.

e The court found that taking Eisner’s “bird in hand” offer of $9.75 per share despite
having received an unsolicited indication of interest from Upper Deck a few days before
signing the merger agreement was not unreasonable.

e The termination fee of 4.0% of equity value for a competing bid accepted during the go-
shop period and 4.3% of equity value for a bid accepted after the go-shop period,
although “a bit high in percentage terms,” included the acquirer’s expenses and “can be
explained by the relative small size of the deal” (i.e., $385 million purchase price) and
was not unreasonable. Indeed, the court noted that the termination fee did not seem to
deter Upper Deck, which did not stress the point in the litigation.

On the other hand, the court found the board’s conduct after the execution of the merger
agreement constituted a breach of fiduciary duty. The court concluded the Topps board had not
conducted “diligent good faith efforts at bargaining with Upper Deck.” The court suggested a
motivating factor may have been that Eisner had agreed to retain current management and
continue involvement of members of the founding family, whereas Upper Deck, which was in
the same line of business, presumably did not need to make such a promise. The court found that
the Topps board had made public statements disparaging and misrepresenting Upper Deck’s
offer, which Upper Deck could not publicly defend without violating the terms of the standstill
agreement. The court noted that standstill agreements serve the legitimate purposes of
preventing bidders from misusing confidential information and providing a board with leverage
to extract concessions from potential bidders. Nevertheless, a board may not misuse standstill
agreements to favor one bidder over another when doing so is not in the best interests of the
stockholders. The court concluded that the Topps board had, in breach of its duties under
Revlon, misused the standstill agreement to prevent Upper Deck from communicating with
Topps stockholders and presenting a materially more favorable bid than the Eisner merger. In
fashioning relief, the court enjoined the transaction until Topps granted a waiver of the standstill
agreement to permit Upper Deck to make an all-shares, all-cash tender offer of at least $10.75
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per share and to permit Upper Deck to communicate with Topps stockholders about its version
of the relevant events. The court also entered a preliminary injunction requiring Topps to make
corrective disclosures.

In re Netsmart Techs., Inc. S’holders Litig., 924 A.2d 171 (Del. Ch. 2007). Stockholder
action to enjoin a stockholder vote on a proposed merger of Netsmart Technologies, Inc. and two
private equity firms. Plaintiffs alleged, inter alia, that the merger was a result of a “poorly-
motivated and tactically-flawed” sales process during which the defendants breached their
fiduciary duties under Revlon by making no attempt to canvass the market for strategic buyers.
Plaintiffs argued defendants’ motive for limiting their market canvass to a few financial buyers
was management’s desire to effect a transaction only if they continued as corporate officers and
retained their equity stake in the corporation. The defendants responded that their actions were
well within the bounds of reason and that Delaware law does not require any single blueprint on
the means by which the highest value for the stockholders must be pursued. Defendants argued
that by negotiating relatively lax deal protections, including only a 3% break-up fee, a window-
shop provision and a fiduciary-out allowing the board to recommend against the deal if a
materially better offer surfaced, the post-signing market check implicitly satisfied their fiduciary
duties under Revlon.

In an opinion granting plaintiffs’ motion for a preliminary injunction, the court held
plaintiffs were likely to prevail on their Revlon claim. Rather than enjoin the only deal on the
table, however, the court’s relief was limited to enjoining the stockholder vote until Netsmart
disclosed a “fuller, more balanced description” of its search for a strategic buyer. In rejecting the
defendants’ arguments, the court explained that although there is “no single blueprint” to satisfy
Revlon, “[t]he mere fact that a technique was used in different market circumstances by another
board and approved by the court does not mean that it is reasonable in other circumstances that
involve very different market dynamics.”

Critically, the court found that under the circumstances Netsmart’s post-signing market
check was ineffective. The court reasoned that because of the micro-cap size of Netsmart, its
niche market and that the private equity buyers intended to leave management in place, simply
announcing the deal was not a reliable way to survey the market. This was particularly the case
because Netsmart did not have the contractual right to shop, requiring any interested suitor to
make the substantial investment of a hostile topping bid.

The court further found Netsmart’s pre-signing market canvass ineffective. The
defendants’ decision to exclude strategic buyers was not a result of a serious sifting of the
strategic market. Rather, the decision was based on a series of “erratic, unfocused, and
temporally-disparate discussions” by the CEO with potential strategic suitors that haphazardly
occurred over the past decade. Moreover, the decision had apparently been made at an informal
board meeting where no minutes were kept and prior to the formation of the special committee.

The court was just as critical of Netsmart’s special committee. As an initial matter,
instead of seeking out independent financial advice, the special committee hired management’s
financial advisor. The special committee also failed to oversee due diligence, leaving the
possibility for management overtures towards favored suitors. Finally, the special committee
failed to formalize meeting minutes until after litigation ensued. Overall, the court described the
record evidence of the sale process to look more like an “after-the-fact justification for a decision
already made, than a genuine and reasonably informed evaluation of whether a targeted search
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might bear fruit.” Regardless, rather than “playing games with other people’s money,” the court
recognized no other offer had emerged and left it for the stockholders to decide for themselves
whether to accept or reject the deal, once they were fully informed.

In re Lear Corp. S’holder Litig., 926 A.2d 94 (Del. Ch. 2007). Stockholder action
alleging directors of Lear failed to satisfy their duty to obtain the highest value reasonably
available under Revlon and breached their duty of disclosure in connection with the proposed
going-private merger of Lear with an entity controlled by Carl Icahn. Shortly before Icahn had
broached his going-private proposal, the CEO, who had spent 35 years with Lear, asked the
board to allow him to accelerate certain retirement benefits while remaining employed as CEO.
A compensation consultant presented alternatives to accelerate the CEO’s retirement benefits,
but noted that any of them could spark stockholder objections. Although the CEO chose not to
pursue any of the alternatives, the court concluded the facts concerning the CEQO’s negotiations
with the board were material in the context of the Icahn merger proposal, which effectively
allowed the CEO to accomplish his dual objectives of securing his retirement benefits and
remaining as CEO.

In an opinion granting a limited preliminary injunction for failure to disclose the facts
that gave rise to potentially conflicting interests of the CEO, the court concluded the board’s
conduct, though far from ideal, satisfied Revlon. The court criticized the special committee’s
decision to allow the potentially conflicted CEO to lead the merger negotiations without the
involvement of an independent director or the special committee’s investment banker and
without substantial guidance from the special committee on strategy or price. Nevertheless, the
court concluded the defendants’ overall approach to obtaining the best price appeared to be
reasonable. The court concluded that the board’s decision not to conduct a pre-signing auction
out of fear of losing Icahn’s $36 per share bid or, if the auction response was underwhelming,
allowing him to acquire the corporation at a lower price was reasonable. The court noted that
even plaintiffs acknowledged Lear could have been considered to be “in play” since Icahn had
first acquired his interest several months before the merger was announced, and no serious
expressions of interest had been made, even when the stock was trading at $23 per share. The
court did not credit the merger agreement’s two-tiered termination fee, providing for a lower fee
if a superior proposal were accepted and signed during the 45-day go-shop period, as particularly
meaningful. Instead, the court evaluated the reasonableness of the termination fee based on the
higher, post go-shop amount, which was 3.5% of equity value and 2.4% of enterprise value. The
court noted that it was “arguably more important to look at the enterprise value metric” because
the buyer was required to acquire Lear’s equity and refinance all of its debt. The court
concluded that the termination fee was reasonable under either metric, and that the combination
of the termination fee and limited matching right afforded to Icahn in the event of a topping bid
was reasonable. The court also rejected plaintiffs’ argument that any chance of a topping bid
was illusory because other bidders feared retribution from Icahn. The court noted that Icahn had
signed a voting agreement to support a superior proposal that he did not match. In refusing to
enjoin the transaction based on plaintiffs’ challenge under Revlon, the court was particularly
concerned about taking the decision to accept a premium offer out of the hands of fully informed
stockholders where no other bidder had emerged and dissenting stockholders could seek
appraisal.
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Louisiana Mun. Police Employees’ Ret. Sys. v. Crawford, 918 A.2d 1172 (Del. Ch.
2007). Stockholder class action seeking to enjoin the proposed stock-for-stock merger of
Caremark Rx and CVS Corporation. Among plaintiffs challenging the transaction was Express
Scripts, Inc., which had launched a hostile bid for Caremark. Plaintiffs alleged the Caremark
directors breached their fiduciary duties by agreeing to unfair deal protection measures, failing to
investigate other opportunities and failing to disclose material information to the Caremark
stockholders. Plaintiffs also alleged CVS aided and abetted those breaches of duty.

In an opinion granting a limited injunction to require additional disclosures, the court
appeared critical of the many deal protection devices employed by the merger parties. First, the
court reiterated that there is no bright-line test for determining the reasonableness of a
termination fee, which in this case was $675 million. Instead, the Chancellor provided a number
of factors influencing the court’s fact-sensitive review:

That analysis will, by necessity, require the Court to consider a number of factors,
including without limitation: the overall size of the termination fee, as well as its
percentage value; the benefit to shareholders, including a premium (if any) that
directors seek to protect; the absolute size of the transaction, as well as the
relative size of the partners to the merger; the degree to which a counterparty
found such protections to be crucial to the deal, bearing in mind differences in
bargaining power; and the preclusive or coercive power of all deal protections
included in a transaction, taken as a whole. . .. Though a “3% rule” for
termination fees might be convenient for transaction planners, it is simply too
blunt an instrument, too subject to abuse, for this Court to bless as a blanket rule.

The court declined to address the specific deal protection measures at the preliminary injunction
stage, concluding the stockholders were not subject to irreparable harm so long as they were
afforded the opportunity to exercise a fully informed vote on the transaction.

Gradient OC Master, Ltd. v. NBC Universal, Inc., 930 A.2d 104 (Del. Ch.), appeal
refused, 930 A.2d 928 (Del. 2007). Actions by preferred stockholders of lon Media Networks,
Inc. alleging, inter alia, a proposed exchange offer for the preferred was wrongfully coercive and
lon directors and two large (and allegedly controlling) stockholders breached their fiduciary
duties to the preferred. The exchange offer was part of a complex restructuring of lon, which
ultimately would allow one of the two stockholder defendants to gain control of lon. Plaintiffs
sought to enjoin the exchange offer in which lon offered to acquire certain preferred stock in
exchange for debt and newly issued convertible preferred stock. According to plaintiffs, the
transaction was coercive because: (1) tendering stockholders were required to consent to the
elimination of certain rights contained in the certificate of designation; (2) depending on the
number of shares tendered, certain preferred shares held by the alleged controlling stockholders
would be converted to subordinated debt that would rank above plaintiffs’ shares in lon’s capital
structure, thereby reducing the value of plaintiffs’ stock and (3) lon